BALDWINSVILLE ZONING BOARD OF APPEALS

16 WEST GENESEE STREET, BALDWINSVILLE, NEW YORK
Approved 11/14/11
The regular meeting and public hearing of the Baldwinsville Zoning Board of Appeals was called to order on August 8, 2011 at 7:00 p.m. by Chairman Corrigan. 

Present:  Brian Corrigan, Chairman; Kevin Beverine; George LePorte; John Rutkowski
Also Present:  Gregg Humphrey, CEO; Tim Baker, Village Engineer; Dave Jones, Village Attorney; Susan LaQuay, Board Secretary
Guests:   Raymond Loveless, Applicant (regarding 71 Salina Street); Joe Kiselica, Arrow Fence (regarding 71 Salina Street); Larry Schuler (regarding 71 Salina Street); Ken Granzow (regarding 71 Salina Street)
Chairman Corrigan introduced and welcomed the new CEO, Gregg Humphrey.

Chairman Corrigan called for approval of the June 13, 2011 meeting minutes.  Upon motion by G. LePorte and second by K. Beverine to approve the minutes as submitted.  Carried. 
71 Salina Street- Mr. Raymond Loveless
Chairman Corrigan opened the public hearing for 71 Salina Street, Baldwinsville, New York, located in an R-1 Zone.  Chairman Corrigan read into record the public notice as published in the Messenger on August 3, 2011.  Chairman Corrigan read into record the applicable code sections.  The area variance is of Article XI, Section 35A-5, to allow an already constructed fence to remain in its current location on the side yard property line rather than at the required location of 6” off the property line. 
Notification letters were sent to the following property owners regarding this application: Mr. and Mrs. Richard and Tammy Beck (62 Salina Street-regarding both 62 & 75 Salina Street); Ms. Lindsy A. Luu
(60-½ Salina Street); Mr. Matthew C. Johnson (69 Salina Street); and Ms. Gertrude Granzow (57 Curtis Avenue).
   
Mr. Raymond Loveless, Applicant, and Mr. Joe Kiselica, representing Arrow Fence, are present to address the Board.

Mr. Kiselica stated Arrow Fence put the fence in question up 13 years ago.  He presented the Board with a copy of Mr. Loveless’ survey map and noted that “Detail A” shows the post and fence in relationship to the property line.  The measurements for “A” were taken off the survey and house.  He noted “B" is the problematic corner.  The measurements for this were taken off the property stake and the survey map.  The post is within the requirements, but the finished fence is 3-¾” from the property line at point B and 7” at point A as presented by the Applicant and is representative for the north property line.  The fence along the back is at 47” due to trees across the property line.  Mr. Loveless owns the lot next door (73 Salina Street) but the two are separate properties.  This side of the property will be referred to as the south side.   Mr. Kiselica stated he did not measure at this location as the stake is clearly visible.   
Chairman Corrigan clarified that the back property line NE and the side property line is NW.
Mr. Kiselica stated that at some location along the north fence it is closer than 6”, but he is not sure of the exact location.   He noted the entire fence line is 180’.  Chairman Corrigan noted that the original invoice dated May 5, 1998 and submitted by the Applicant states the fence line is 112’.  This bears Mr. Kiselica’s signature.  
Chairman Corrigan asked if the fence is straight.  Mr. Loveless says he believes it is, but is not certain.  G. LePorte stated he had looked at the fence and it seems that it is not straight.  Mr. Kiselica explained that the fence is 13 years old.  J. Rutkowski and K. Beverine have also been to the property to see the fence. 
Chairman Corrigan noted that the Applicant had obtained a permit in 1998 to have the fence installed.  The application at that time provided the Applicant with a permit to put up the fence with the original survey showing the fence would be roughly 3’ off the property line.  He asked if Donna Taggert (the CEO at that time) looked at the fence after installation.  Mr. Loveless stated she did and the fence was given approval on July 17, 1998.  This was submitted with the application.  The fence was also not constructed as a 5’ high chain link fence.
Mr. Loveless noted that there are trees and shrubs lining the fence on his side of the fence.  He would have to move that all if he is required to move the fence.  Photos were provided and submitted to the record.  
Chairman Corrigan noted (2) surveys were submitted dated 11/9/1972 by Steve Sehnert, LS and 10/28/1998, also by Steve Sehnert, LS.  The 1972 survey was used with the original application and the subsequent survey shows the fence in place with pins marked in the back property line.   
 Chairman Corrigan asked if any type of statute of limitation would apply given the fact that the fence was put in place with a permit in 1998 and it is now 2011.  D. Jones stated no limitation would apply preventing the Village from enforcing the code even in spite of the permit being issued by a Village official.  He stated it is possible that a private citizen could assert that the municipality waives the right to enforce the code if an egregious amount of time has passed.  This is extremely difficult to prove as it weighs the public benefit versus the damage to the individual.  He also noted there is a section in the Town law which would provide the aggrieved neighbors with the option to bring an action to force the hand of the Town.  He noted no such provision is available in the Village or the City, just the Town.  Chairman Corrigan noted he is concerned this could happen if someone did not agree with the ZBA’s decision; however, they would have to show that the Board was arbitrary and capricious in its approach.  

Chairman Corrigan noted a complaint to the CEO was included with the application.  This was filed by Matthew Johnson of 69 Salina Street.  Mr. Johnson also submitted a letter to the Board in opposition to the application, which was read into the record.  Mr. Johnson is not present this evening.  Chairman Corrigan noted that Mr. Johnson asserted in his letter that the fence will harm the sale of his home when he sells it in 2012; however, he did not submit any evidence that would demonstrate a financial detriment to his property or the potential financial loss.  

Chairman Corrigan asked if there was any public present for or against the application.  Mr. Larry Schuler (65 and 67 Salina Street) is present.  He stated he had not received a notification letter regarding this public hearing.  Chairman Corrigan explained the notification process and stated the public hearing was properly noticed in the Messenger.  Mr. Schuler wondered why the fence was not installed properly to begin with as it was installed at 3” and he personally has had interactions with the Town and has been required to follow the code.  He feels Mr. Loveless should have asked for a variance to install the fence at 3”.  To clarify, Chairman Corrigan noted he is using Salina Street as it runs North-South when he is discussing the property lines.  The back property line is the NE property line.  The side property line looking at the house to the left is the NW property line.  The other line is the South property line.  Chairman Corrigan noted that a survey was provided to the Village prior to the fence being installed.  This was reviewed by the CEO at that time and she signed off on the work stating it was within code.
There are no other public comments for or against this application.  
T. Baker stated that the CEO had received the complaint regarding this fence and the Codes Secretary reviewed the file, including what was submitted for the fence and for the sunroom.  Based on the information in the file, it appeared that the fence was not the required 6” from the property line.  This led the Codes office to determine that it did not meet code and the CEO issued a notice of violation and revoked the Certificate of Completion issued by Donna Taggert.  T. Baker stated he is not sure what information Ms. Taggert had at the time she issued the certificate.    
The Applicant has lived in the home for 39 years.  It was purchased in 1973.  Mr. Johnson has been his neighbor since 1998.  Mr. Loveless stated he has spoken with Mr. Johnson on occasion; however, not directly regarding this issue.  He did ask Mr. Johnson to him to move something away from his property line and Mr. Johnson took offence.    
J. Rutkowski asked how much it would cost to move the fence.  Mr. Kiselica stated it would cost $27 per foot and they would need to move 76’ to 80’.  This would cost approximately $2041.00 including tax.  

Chairman Corrigan referred to the photos submitted by the Applicant and asked if the bushes shown would have to be moved.  Mr. Loveless stated that everything is planted right up to the fence and it would all have to be moved.  Chairman Corrigan asked Mr. Kiselica if he has moved plantings before to put in a fence and he stated he has.  The bushes and trees in question would need to be moved appriximatley 2-¼”.  

Chairman Corrigan asked if the fence itself could be removed, leaving the posts and reattaching the fence to the inside of the posts, but keeping the “good” side facing out.  Mr. Kiselica stated they cannot do that.  
J. Rutkowski noted that the ZBA dealt with a fence issue in the past rg 62 Brown Street, which involved structural issues.  Chairman Corrigan noted there was another fence on West Genesee Street between the Coholan and Nostrant properties where the fence was installed on the property line.  This involved a shared sewer line.  
J. Rutkowski asked what the life expectancy of the fence is.  Mr. Kiselica stated hemlock has a life expectancy of 18 years and the posts should last 20 to 30 years.  Chairman Corrigan asked D. Jones if the Village has a way to say the Applicant can leave the fence as it is, but when it is time to replace it it cannot be placed in the same location.  D. Jones stated the problem with that is what is the trigger to replace the fence?  Chairman Corrigan asked if the Board can grant a variance with a condition.  D. Jones stated the Board should avoid this as it would require monitoring in perpetuity.  Chairman Corrigan stated he was considering conditional approval because a variance without conditions would go for the life of the property.  He is aware that a conditional aspect needs to be something unique.  The other alternative is to deny the application and require the Applicant to move the fence, which would cost him approximately $2100.  According to Mr. Kiselica, the posts are set in cement.  Utilizing the existing fence and just replacing the posts would still cost approximately $1050.   
Chairman Corrigan noted that Mr. Johnson’s letter addresses an issue regarding a shed.  He noted a shed needs to be 5’ from the property line, not 5’ in from the fence.  Even if the fence were moved in, the shed would not have to be moved accordingly.  Mr. Loveless stated he is not sure how far in from the property line the shed is as he just placed it in the exact same location as the old shed that was present when he purchased the property. 
Mr. Schuler asked, if the Applicant were to be granted a variance, would that variance be specifically for the fence or could the Applicant then place a structure at that reduced setback.  Chairman Corrigan stated the variance would specifically be for the fence.  Mr. Schuler asked hypothetically if a fence was in the proper location at 6” from the property line and the neighbor wanted to put in a fence 6” off his property line, how could the resulting 1’ of space in between the two fences be maintained?  Chairman Corrigan stated this situation exists on his own property and he simply doesn’t maintain that 1’ of yard as it cannot be accessed.  
Mr. Schuler stated he would not want the board to force Mr. Loveless to move his fence that has been there for 13 years.  
T. Baker noted that if Donna Taggert had identified this issue when it occurred, Mr. Loveless would have incurred the cost of moving the fence at that time.   
Chairman Corrigan noted that if an error is made by a Village employee, that error does not absolve the Applicant from having to obey the code.  However, the ZBA is faced with the phrase “arbitrary and capricious.”  They have to answer the question of have they made a decision in a flippant manner or have they considered the competing interests with common sense.  For example, they must consider the cost of the remedy as well as considering other alternatives, such as reusing the existing fence or somehow moving the fence without moving the posts.    
Mr. Kiselica stated the 329’ of fence was originally installed in 1998 at a cost of $5800.  

G. Humphrey stated he is concerned that it will look bad aesthetically if 1/3 of the fence has the posts on the outside.  J. Rutkowski noted that it may look bad, but it meets the code as long as the good side is facing the neighbor.  T. Baker noted they can then have the argument about what is the good side, the side without the visible posts?
Chairman Corrigan asked about the pool in the backyard.  It is an above-ground pool.  It does not have its own fence.  The fence in question also serves as a safety fence for the pool.  The ladder to the pool is removable.  
K. Beverine asked how many fences Mr. Kiselica has installed in Baldwinsville in the last 10 yeasr.  Mr. Kiselica stated he has installed hundreds of fences.  Kb asked if his staff hit a rock or stump, would they have moved the location of the fence.  Mr. Kiselica stated he did not stay for this installation so he is not sure if this happened.  However, he has no doubt it was put in straight.  
Chairman Corrigan asked Mr. Loveless what he had asked Mr. Johnson to move away from their shared property line.  Mr. Loveless stated he asked Mr. Johnson to move his boat to the other side of his house.  He submitted a photo of the boat. 

Chairman Corrigan asked if there were further questions.  Hearing none:

Upon motion by J. Rutkowski and second by Chairman Corrigan, the public hearing for 71 Salina Street, Baldwinsville, NY regarding the a variance for the side yard setback is closed. 

K. Beverine noted the following Findings of Fact for the property located at 71 Salina Street, Baldwinsville, New York:
  
· The Applicant is Mr. Raymond Loveless of 71 Salina Street, Baldwinsville, NY.  
· The application is for area variance of section Article XI, Section 35A-5 for a reduction in the side yard setback.
· The property is zoned R1.
· A survey map was submitted by Mr. Joe Kiselica (Arrow Fence).
· The Applicant also owns 73 Salina Street.
· The owner indicated stakes at the back of the property indicating boundaries.  
· The Applicant’s representative indicates Point B is approximately 3-¾” inside the property line.
· The approximate length of the north side fence installed is 112’ and 68’ to 70’ of the fence along the north side of the property is not to code.

· Two Board members are familiar with the property.  

· The fence was installed in 1998 at a cost of approximately $5800.00

· The fence is made from hemlock. 
· The fence was installed by Arrow Fence.
· A permit was issued in May of 1998.
· Two surveys were submitted.  They were dated 11/9/1972 and 10/28/1998 by Steve Sehnert, LS. 
· A copy of the invoice dated 5/5/1998 was submitted.
· Mr. Matthew Johnson of 69 Salina Street submitted a letter opposing the Application.  
· The 2nd survey determined that the fence is not to code during inspection of the survey to erect a sunroom. 
· The Applicant has owned the property since 1973. 

· The cost of moving the fence at $27 per foot and 70’ in length is approximately $2000.00.
· Trees and shrubs would need to be moved in order to move the fence to be within code.  
· The life expectancy of the hemlock fence is approximately 18 years and the posts, 20 years.
· The holes for the posts, which are set with cement, have a diameter of 8” to 10”.
· The total length of the fence is 329’.
· Mr. Johnson, who lodged the complaint, has been a resident next door since 1998 when the fence was installed per testimony of Mr. Loveless.
· The North, South, and East property lines were further clarified by the Chairman to reflect the NW, NE and SE due to the way the property is fashioned base on a compass as compared to the street (Salina Street/Route 370).
· The Board members referred to 2 other fence issues that were before the Board in the past in past.

· Notification letters were sent to adjacent property owners as follows:  Mr. and Mrs. Richard and Tammy Beck (62 Salina Street-regarding both 62 & 75 Salina Street); Ms. Lindsy A. Luu
(60-½ Salina Street); Mr. Matthew C. Johnson (69 Salina Street); and Ms. Gertrude Granzow (57 Curtis Avenue).
   

· The Applicant did apply for a building permit, which was approved on 7/17/98 by Donna Taggert, who was the Village CEO at that time. 

· Photos were submitted by the Applicant showing the fence and landscaping on the property as it currently exists.
· Other photos were submitted into evidence to show what potentially generated the complaint. 
· There were no official complaints from 1998 until today (approximately 13 years).  
· The complainant’s letter was read into record.  His correspondence reflected no financial evidence.   Mr. Johnson was not present, whereas the Applicant and the fence installer were present.  The fence installer provided the Board with the costs of moving the fence. 

· No public was present for or against the Application.
Moved by J. Rutkowski and second by Chairman Corrigan to accept the findings of fact as stated.  Carried.

Chairman Corrigan noted the following resolution to approve the area variance as requested by Mr. Raymond Loveless of 71 Salina Street for a variance of Article 35A-5, specifically for approximately 70 linear feet of fence on the NW property line (which is the LEFT side when looking at the house), be granted as submitted, as: 
· The requested area variance would not produce an undesirable change in the character of the neighborhood. 

· There would be no substantial detriment created to nearby properties based upon the testimony received this evening and the evidence presented.

· There are no other feasible methods available to the Applicant to achieve the benefit being sought other than the requested variance based on the testimony presented and the costs associated thereto.
· The requested area variance is substantial to the code; however, this should not be the sole-governing issue. 
· The proposed variance would not have an adverse effect or impact on the physical and environmental conditions of the neighborhood or district.
· Though this variance request is self-created, it should not be the sole-determining factor to not grant the request as submitted and presented this evening.
Moved by G. LePorte and second by K. Beverine to accept the resolution as stated.  Carried.

Discussion followed.  
J. Rutkowski noted there are 4 Board members present and asked what would happen in the event of a tie vote.  Chairman Corrigan noted that would result in a denial of the variance.  
K. Beverine stated he is curious about the possibility of a conditional approval.  Chairman Corrigan stated he has always found that the Board looks to common sense and tries to do the correct thing.  This situation involves a fence that has been out of code for 13 years on a technical merit.  It also involves a complainant who had no problems with this fence for 13 years and, based on testimony tonight, may have brought the complaint for questionable reasons based on testimony provided and the complainant was not present.  Chairman Corrigan stated he wants to consider what detriment is created.  Other municipalities say a fence can be right on the property line.  A conditional approval could be possible.  However, Chairman Corrigan noted that adding a condition to a variance must be because of something very unique and fences are not unique.  J. Rutkowski noted that Mr. Loveless in good faith sought a building permit and paid a contractor $5800. to do what was thought to be the prudent thing.  The building inspector at that time in 1998 approved the fence and its location.  No complaint was lodged before the one filed on June 3, 2011.  In his mind, the fence would only be required to be moved 2 ¼” as it was shown at 3’ on the survey.  He feels that the common sense factor has to give credence to the homeowner.  Chairman Corrigan noted, however, that using the common sense approach you could consider that the problem was self-created intentionally.  It was purposely placed 3 ¾” from the property line.  
G. LePorte stated he is torn between the letter of the law and the spirit of the law.  He is leaning towards the spirit of the law.  He does not feel a condition can be put on this variance.  He believes the complaintant’s information is speculative and Mr. Johnson did not show evidence of how he would be damaged if the fence remained in its current location.  Requiring the Applicant to move the fence would be costly to move it such a minimal distance.  The fence was installed in good faith and the Applicant followed proper procedures.  He understands the Village cannot be responsible for an employee error, but Donna Taggert approved the fence in good faith and the Applicant thought it was approved for 13 years. 
Vote to approve the variance request – 

J. Rutkowski – Yes        K. Beverine  – Yes  
G. LePorte – Yes 
B. Corrigan  - Yes
    
     
Chairman Corrigan noted this was a tough decision as the Board must look at it from all different ways.  If the decision is called in to dispute, he believes the record will reflect a careful decision. 
Chairman Corrigan informed Mr. Loveless that the minutes will be approved at the next meeting and the variance will go w the property. 
CODE CHANGE MEMO

Board Members received a memo dated June 28, 2011.  G. Humphrey stated the ZBA members’ input was requested as the Village is trying to streamline the code and make it easier to read.  This is also setting the code up to go online to make it accessible and searchable.  
J. Rutkowski stated he would like to see everyting on the table of contents hyperlinked.   
The meeting was adjourned at 9:00 p.m. 

Respectfully submitted,
Susan A. LaQuay

Zoning Board of Appeals Secretary
ZBA Meeting August 8, 2011
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